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Welcome to this edition of the Intermediary. Snce the last edition the Club has
reached a landmark., We have now collected over US$50 million of unpaid
The dangers of placing separate (-

P&I insurance for crew disbursements and commissions on behalf of our Members, Additional Legal

Expenses and Debt Collecticn Insurance, Rule 10, is increasingly popular and in Yiaon
this issue of the Intermediary you will find several articles relating to the
collection of unpaid disbursements and commissions. The Club's cover s a true

Char man in......

NSUrance covering the costs of employving AWYETS and ather thirad parties, o

aursue claims on your behalf

Maediation: an increasingly

comman ways to resolve disputes Last year was the Club's /3th anniversary and as a celepralion we arganised

Forum 2000, which brought together Members from all over the world to

discuss issues of commaoan interest, A lot has happened in & short perod and
] nowhere i5 this more true than in the world of escommerce. In this issue we
L ; High e-xpectations , o
ook at the current situation in this rapidly developing sector. We also give
practical agvice on website disclaimer wordings

Loss af commission . : ! -
Insurance Our regular Intermediary interview 15 with Harpara Fletcher of the Institute of

Chartered Shipbrokers. Barbara provides her views on education and training

r and autlines the world-wide work being undertaken by the 1CS
- 25 How to present a clalm We hope that you will find the articles both informative and interesting




Saiparrest

When an owner or charterer defaults on his obligations there is an

understandable desire for instant decisive action in the form of

arresting a ship. This is often, but not always, a prudent step.

A number of isswes will dictste whether the ship should bo
arrested. Although internanional conventons do promote an
glement of unifomity, laws differ according to the jursdiction
whara the arrest will take place. Local requiremants need to be
considered on a case by case basis. A major issue is the identity
of the debior. Diferent consderasions will apply if you are
pursuing debts ircurrad by acharterer.  Ship arrest is not rotally
excluded if the debt was incurred by the charterer but the
remiedy is much more restricted. We will start by looking at
owmnier s debis.

Owner's Debts

When the Club threatens the armest of a ship, the owner will
quuite often pay up without further action as he knows it i
possible to arrest the ship as long as the Member has a maritime
claim in the country where it is arrested.  However, T may not
be possible to arrast for the type of debt the Member is

puriuing, A common axample is shipbrokors’ commission,
although the possion may be changing. [see page 3}

In marvy situations, when an arrest i4 actually castied out, the
e will pay up immediately or pat up security in ofder aot 1o
tavve his ship detaned in port for a long period of time. The
security is usually in the form of a bank guarantes, bond or P&
Club letter of indemnity. Some countries, such as Span, will
dlso reguire the arrasting party 10 furnish colnter-security
Mary Far Eastern jurisdictions al$o have this requirement,
Whan secusity Is in place, the Club will arrange for legal action
to ba commencec against the owner. One of the Bsuss that
rmay influence the decision whether to arrest 2 ship ina
particular country s if the subsequent proceedings have 1o be
commenced in that jurisdiction. 1t is a mistace to comme aneself ta
an unfmvourable [urisdiction, Inpractice the Club has only been
irvobved waith a few cases whene the claim bas ultimatety resulted
inatrial. Normally an out of cownt settlement i reached

-
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Arresting a ship may not, howevar,
prowide secunty for & clum,  The wiorst

0 financal situation (nat can arise is that
&%’hu Member arrests the shig, only for

iz gt gagiee bank 1o step nand claim
piq‘-_mril-.-. The pricrities accorded by local
law 1o vanous lypes of claim are
I:hi'gn!nrcvﬁ:.r impartant, nmost
|ur|{di:lirun51h|: morigagee bank and
(s Imﬁ!:iva prionty over shipbeakang and
ship dgancy cluims. However, thisre are
a small number of countres wisch Bive
priofity 1o the ship agent's clairm for
"nq:z-_'.inur: aver the rights afthe
H_ﬂ-ﬁglg& bank_ This is often done to
pratect logal interests and will apply
when the agent is ocated in the same
Couniny as the ship is arrested in and the
bank i foreign. The USA and Frande
are oxampbes of jurisdictions offering
s type-of protection;, Uinfortunataly,
such jurisdictions are rare and e
majority give priofity to the motgagees
There are no junisdctions to ol
knowbedge which hold that-a
shipbroker's claim for commissian has
priatity over the martgages bank or the
Erew 5 claim,

Just BeCause youw have 3 ight 1o arrest
does not mean that it is always prudent
to exgrcise d, Insome circumsiances,
it i bt 1 allow this ship 1o cortinue
tracing. As bong as the ship is trading,
she g earming fredght which can be
atached, or assigred 1o the creditor,
Once the ship s arrested ather creditors
will jeincip, This in furnowill cawse the
bank ta take action and it is wory likehy
it wou will Fecesve mothmg,. Efective
debt collection often involves
cesislicdaring the commercial paks

of action of inaction

We are often asked aboul "sister ship”
arrests. These occur where the owning
company of Ship A is the same as thal
of Ship B, I is possible in some
circumstances to armest Ship B for the

debts incurred by Ship A but the
aviulabiity of the remedy is declining

It was wsetul when purswing debis from
the successors of the large Eastem
Eurcpean fleats. Inrecem years,
however, these ship owners have
redlised this wedkness in their owning
struciures and have et up ope ship
owning companies to protect their fleet,
Most countries in the world pesmit
“sister ship” arrests. Certain Countrios,
such as South Adrica and France, peemit

Jthe arrest of an “associated” ship. This

Jr'trrﬂ'-'-ll‘-ln wheen it fan be proved from

‘the stp's registry that the Directors of
) f the ownership companies are
the same.
erer's Debts

Ship apents appainted by chirterers,
whao do not pay tham, miay still be able
1o tako achon against the ship in cariain
bimited cirgumstances, This s possible
pecause some debis give rise 1o what |s
krsowri as @ maritimelien. In simple
terms the debt attaches 10 the ship and
Icga-! acton can therefore be taken
Against the shap

There ame somie importan imitations to
this form of action, The disbursements
that can be recovered are from a imited
range ard Include tems such as
pilctage. harbour and tug dues. The
agent’sown fees are notincluded and
canmnt be rocovered in this way

Agents must Excrcise thelr rights
prompiiy. The time allonseed 1o bring an
action against the ship may be as e as
Six Mo of a year, depending on the
jursdiction irvodeed

Ship agents should also comider
wheather thay were actually appointed
by the charterers. Some voyage
charterparties provide that the
charberers have the right to nominate
thie agents. wha are then employed by

the owners (e.g. Shalfvoy 5, claide 24),
Im hese cases the cawner and not the
chasteror s the dabar

Anather form of action |s the recovery
of funds fram the time charteres
through the attachment of bunkers on
board a ship, This lomm of action s
useful if 3 cHartensr owas funds foe
wervices rendored toa ship | but tha
hirg of that partecular ship comes io an
erdd, and the deblor goes on to charter
another ship. The bunkers are nomally
onmedd by the tirme ehanerern and i
leng as the Club has solid evidénce to
this effect, we will attach the bunkers.
Again, ths ype of action degends an
the jurisdiction in which one is
arresding, The LISA and Northern
Europe aie gocd examples of
jurisdicticns where this type of acticn
car be taken.

The main probiem when segking (o
arrest bunkers 5 that & i dilTiewls to
ascaridin whether the debtor/chadarar
actually owns the bunkers (they could
be cwmed by 1he shipowner or by a
voyage charteder). Anather practical
difficulty could be that in aeder to
secure tha Member’s postion it may
be necasiary ta remowe the bunkers
from the ship (8.8, by bunker barge).
This can be expensive and in some
ports woukd not be allowed. The best
trme 10 arrest bunkerdis when the
ship is boaded and ready o sail, not
whien the shig Is under arrest or ide
drw.:lring orders,

The arrest of ships 15 a useful weapon
but ome which s not ahways availablo
1 is sometimes necessary (o instigate
legal proceedings directly against the
dbitoe . Wheowdll lonk gt sueh debt
collection proceduces in a fulure isue
of "The Intermadiany”
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Website Wordings

ITIC is willing to give its views as an
Imgurer on a wida rangs of
documents that Members use in the
course of thelr Insured businesses.
The Club's managers will fraquently
review liner agency agreements, ship
management contracts and
shipbrokers" valuation certificates, A
racent trand has been for
shipbrokers Lo ereate websites te
pramale thelr buslnesses and
provide thelr customers with access
to a range of informatlon and
servicas. It ls important that
Mombers consider Including
appropriate barms of uee on thelr
wobsites to protect themselves
agalnst clalms from uiers.
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the right decision

The Club prides itself on its
sympathetic claims handling and cost
effective claims settlements. In many
cases a Member is facing a claim from
his customer and is understandably
anxious to protect his commercial
relationship by settling the claim as
quickly as possible. These factors, and
the fact that lawyers do not come
cheap, all contribute to the vast
majority of claims being settled without
recourse to courls or arbitrators.

Clabme yaerest 4hep managens afe alten particularhy
comphax and Irvolve substantinl swms. A seceessiul
I'Jl:'lfﬁl:f.' Cin neves e j_llarﬂl'lr.'.'"ll.'l and the cost of
failure can be wary I1|Eh Howsover, tha circumstances
ol & recent case were such that it was left to throe
arbitrators @ Vancouver 10 docide on the

Member's Kability,

Thwe facts of the case were that the Member had been
appointed o the Mmanager of the "OFAL WiDOD™ h:,-'
tha ship's Canadian owners. In 1998 the ship was on
passapa from a Beitish Calumbian port 1o Vandouver
with a heensed Cansdian pilol on the I'mdl._;r Ir thae
couese of tha voyage the “OPAL WOOD" was reguined
1o ke @ a0 starboard Inander to pass Detwesn
the mainland and & small istamnd, Tha weather was
good and the manoesrsre should have been executed
without difficulty, However, &t the Last mameni the
matter realised that the pilot had delayed giving the
ordar o alber eouris, 3% 3 rewd ol which the "QPAL
WOOD® was in danger of groundag on the sland
Dempate The master™s best efforts this is what happened
a shart whils [ater, snd the "DPAL WOOD"® wuifered

Sesreieit Daflodm damage

Repaars wire subsequently carmed oul o Vantiireer
and the substantial wem invohoed was recowered Trom
thear il imaersaiters by the owners. 1D Wwas Chear Ehat
the casually had occurred as a result of an error in
nvigation and this was confirmed (nihe fndings of

the official enguiry

Saime twa years later the managers recened a claim

from tha owners for an amount = excess of

LI5S 2 000,000 The bulk of the claim wat for kss of
it of the ship and intluded the deductible on the
craenier's bl polsty.  The claim was based on the
allegation that the managers had failed to ensure that a
prEper Draiga managemeng LOET Wels IR place on e
"OPAL WOOD", a3 evidenced by the Bact that there
hiatl bean onby mmirmal exchanpes betwesn those on

s hrnigl: and the pilot pricr 1o the E_ﬂ..l_l:_nn:l:ng

Lawyert were appoanted i Vancouver to prolect the
Mipmder's irberesis and cedsiled aneeshigaions. madke
w0 e weradity of Ehe owner's .l.llr_~5.1.1||:|n'|. As a resah
& becams clear that the Member had o fact taken ol
MECELary ST 10 Inihedece approved I:rl|:||._1:
rr.a.r-.ag.:n:-fnr 5,.:.1.1::1':5-. on Bl ihe _'.-i'..|:|5 wndar his
management. including the "OPAL WOQD", The fact
thut the master and second officer had fafed 1o
imghement (S SyEIem prod [0 e grounsding was nol

thee fanslt of the Member

Thee onamier's lawyers contimually increased the costs af
the dofence by such maans as insksting that lawyers
from Vancourser trawel to Seolland 1o take the
deposifion of the master.  Expert witnesses wiie
retaenid and travelled to Vancouwer Por the arbitration
healu':g'.ngr".hrr with @ number ol the Membe™s staff

Froem IS COunlises

L Senvirl occashans in he pesod lesding up bo the
hesmng, the wner's lasssars sugpeusd a compramie
sattlement be d o, Herever, both the Club and
s Member [8lY 51 .,.n;_.'.l_l:.-'lh:-'. Ehis wvacts 3 Chaim thal
should be decided by the ssirsiors and no settiement

discussions took plece

The arbairation hearing was concluded on hams 19
2001 and the findings were declimd to be ready for
pubhication only cight days later. This swifi deci
caused same concern and & wal therefore with
censiderable refiel that the Club recetved the good
eyt that the arbitrators had fownd in the Membes"s
lwvowr, Unfortunately, both sides were required 1o
ierar ihear owm COELS Dol this Sl resuited moa
comsiderable sanng when companod to the ameount
of the owrer s claim,  Thare i alveays a fuk in leaving
a judpe or arbitrator (o decida on the merits of a clasm,
beit in this Instance there B no doubt that the rght

decinion was made
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Incorporation

Time and time again | am asked to
advise on whethar a company's terms
and conditions can be relied upon either
in defence of a clim beought againe
them or to-assist them in pursuing thiir
ownclaim, Inthe majority of cases the
waording of the terms and conditions. are
not controversial and would assist the
cliert either in defending or in claiming,
The major problem is demonstrating
that the terms and conditions formed
part of the confract between the dlent
and his principal, Under Engjish faw
you must draw your confracting paty's
atténtion to your terms and conditions
befare you ferm the contract. Itis
therefore imperative that a reference to
your terms and conditions, ideally the
full set of conditions, is included in any
quote or estimate which you give to
your princisal before he confirms yaur
instructions, An endorsement such as:-

“all work undartaken subject 10 our
standard trading conditions overleaf
{or copy available on request)” is
invakuable in demanstrating that the
conditions wers brought to your
contracting party’s attention before
you farmed the contract.

| had a case some years age where a
client of ming wanted to clasman
indemnity from a Belgian sub-contractor,
The chent was one of a number of
intermediaies involved in the
transportaton of g project cargo and
was facing a substantial claim from the
cargo owner. Under a particular
provision of Belglan law the claim
against the Belgian comparny was
subject to a six month time limst. Bythe
tirme | wias instructed six months had
already expired. The Belgian contractor
relied on his frading conditions. as
evidence that Belgian law was
intorporated and the six month time
limit tharefore acted to prevent my
chient's claim, Vyhat the Belgian
contractor had done every year was to
write lo my client in January wishing him
a successful year's trading and
reminding my client that all work
undertaken by that Belgian company
would be subject o its trading
conditions which were enclosad with
the letter. The Belgian company had
kept copies of the letters which were
obviowsly standardised and sent to all
theeir regular customers. Faced with this
evidence, the English court held that the
Belgian cortractor was entitled to rely
on [ts conditions as they had doearky

been brought to rmy clont’s attention in
the lanuary of every year and therefore
subsequent contracts were cleardy
subject to them, My client hagn't even
read the letters but had simply binned
them, It struck me that this is a very
good way of demanstrating that your
terrms and conditions apply to the
relationship you have with your
principal. A brief letter saying:

"Hope you had a good New Year and

that this yéar s successful for both of us.

As you know all work we undertake is
subject to our Traging Conditiens
{attached). Look forward to doing
business again this year,

Yours sincerahy,
P45 Hope the price of ail falls soon!”

can be very helpful in demonstrating
that your terms and conditions apply to
any work for that customer. If you
recetve such a letter do rot bin it, check
the conditions and if you don't ke tham
wiite back and say so,

Brussels Convention

it 8 important that you can demanstrate
that your terms and conditions were
agreed to by your principal, particulary
with regard to the urisdiction dause.
Within Eurapean countriss the Brussals
Convention regulates the jurisdiction in
which procesdings should take place
The normal rule (Articie 1) is that you
must sue the defendant in the
dafendant’s domicile. |, therefore, you
are claiming for your unpald invoices
from a principal who is domiciled in
another jurisdiction, then under the
Convention you have to sue that
company in its jurisdiction. This may
not be a particularly attractive

proposion.  For you to be able torely
on your own jurisdiction clause in your
termes and conditions you nead o
demonstrate under Article 17 of the
iComventkon that there has boenan
agreement that any disputes should be
referred to a particular jurisdiction, The
mere existence of your trading
canditians will not b sulficient fo satisfy
Adticle 17, However, the fact that you
may have secured your cliemt’s
agreement, by them acknowledging
your terms and conditions before a
contract is formed, would be
satisfactony evidence that anather
|urisdiction had been selected by the
parties for the purpese of igation. Itis
therefore quite important that you take
Slegs (0 eNsUTe yOu Can demonstrate
that your principal had the opportunity
or actually did see the conditions before
the contract was formed.

Conclusions

Both the conditions used to defend
claims and the conelitions used to
pursue claims have great advantages to
you. | cannot think of a single
disadvantage of using trading
conditions. You may feel that your
principals will not agree to your terms
and conditions. Even in cases where
wour principals abject (o your terms and
conditions they will at least appreciate
that you are a professional and thorough
organisation, | suspect that in many
cases your principals will smply agree
without even checking the conditions.
In 99 percent of cases your trading
condithons will not be needed and
business will be conducted property
and without any disputes arising. In the
1 percent of cases where disputes do
arise your trading conditions could
prove vital to you.

“Hope you had a good New Year and
that this year is successful for both of
us. As you know all work we undertake
is subject to our Trading Conditions
(attached). Look forward to doing
business again this year.”
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of Placing Separate P&l Insurance for Crew

A ship owner can either place the insurance of his ship

with underwriters himself or alternatively pass the

responsibility of insuring the ship onto the ship

manager under the ship management contract,

Usualky the Protection and Indemnity (P&1) cover chosen is for al
P&l risks, mcluding that of crew. However, a shap manager can
place a separate crow PAI insuranca at the request of tha ship
owner The réason for this spht in irsurance Is efther for
adminessrative reasons (1.6, the manager can deal with the crew
claims direcily), of tax considerations a5 a ship owner may not wish
10 be sean as the empioyer of the criw

The ship owner will then exclude crew cover from his P& Club
insurance. This lexves the responsiiity for crew insurance in the
hands of the ship marager. which can be to his advantage as a
can hafg build loyalty with that crew.and developa lbong-1emm
relationship with the crew PE] insuners.

The Club has seen some
policies as low as US$200,000
per claim per crew member.
We would recommend a
minimum of US$5,000,000

per claim.

However, it is important that both the ship wner and the
manager understand that serious problems can arise if crew P&I
insurance is placed separately from that of the ship owner's PL
covar, The ship managershould consider the following

has ha made it clear in his ship management contract what
typoe of crew insutance he will be purchasing?

wonsderabicns i this respect include:
« whether he isinsuring the crew just for thair contractual
libility under (ocal crew conditions;

i whother insurance is alsa required for clzims by crew in
tort: This may be difficult for the ship manager to place
as most claims in fort are agaimst the ship owner, not the
ENip manager:

the limit of lianility to be purchased, The Club has seen
some pokicies with limits 2s low s LS$200.000 per claim
pér créw member. We would recommend a mimimum
limit of LIS$S,000,000 per claim. The ship owner should
abyo agres to the bmi being purchased before such cover
s placed. as he may wish 10 take out an excess cover,

* Ifthe manager s anly placing crew P&I insurance to cover
contractual fishilities urder loeal crew conditions, the ownes will
need to take out cover for daims by the crew intoit. Some P&I
clubd will affer this cwner cover that exciudos PRI risks msofaras
thay are covered by the crew PAI Insurance purchased by the
manager. bubwhich will cover clams aganst the owner in tart.
Anather option i for sach party to be named as 2 joint assured
o the other's PRI insurances (for Bofh the shep cwner and tha
crew), but this may net alwiys be practical or tax efficin.

i Even whera tha ship owner and the ship manager have
properly insured their respective rsks there have then been
disputes between the two PE] insuners as to which insoner
should face the oss. A crew P&l Insurer paid a contractual
liability claim for crew Injured and then pursued a recourse
claim against the ship owner for providing an unseaworthy
ship. The crew member also pursued a claim against the
ship owner in tort. The P& Club dealy with The claim in tort
on behalf of the cwner. However, there was a potential
‘dispute between the crew P&l insurer and the ship owner’s
P&l insurer as to whather the claim should fall under the
TorioUs OF contractual covier. NGt an ideal situation!

¢ These gaps in cover betwesn the ship owners and the ship
manager's PA| cover for eraw can be avoided by careful
planning between the ewner, the manager and their
respeciive insurance brokers, lronically, the premium waved
by excluding crew P& risks from the owner's PEI palicy is
minimal, but without careful thought the uninsaired rise can b
enormious. If in daubt discuss this with your insurance broker

Figase contact [TIC If you requine any funher agwvice,
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Training and
Education -

an Iinterview with Barbara
Fletcher of the Institute of
Chartered Shipbrokers

The Importance of training
can never be vnderestimated.
One body synenymous with
the provision of training and
sducation in the maritime
flald is the Institute of
Chartered Shipbrokers [ICS).

The K0S i rot & newe narme in triing
and education Founded in 1911 1o
represent intermecianes vobeed in
the chartering of ships, by the 190
it |had received a Royal Charer
eviabing & 10 offer prolessonal
guabheations bo thowe working n
shipping. Today, through its
correspondence college, Tutorship,
thee 15 oiffiers 2 wacle range of
araadatar and (ourses for
shippng professionals svenypwhers
including dry carge chartering, ship
Mmarapement, 4abs gnd purchase,
brupr traciet. D0t agency, shapoei
by il e LS

“Tutorshap not ardy offers counes for
e lhEid':,-' Iﬁl.'lltinﬂ in ﬂupﬂng
Burt sbusy Bty those ermbuariing an a
caress in the thapoeng oy o
wOring i Support departments,
Wugr as masloeting, within a shipping
fiern,” says Barbara Fletcher, deectos
# e 3OS, i fact, & i those with
bt o M eapeons W Shipl o
wepmng That orer of the frsttute'y
rrgst recantly launched courses &
rmed al. Undenstanding Shipping,
i nine-micdule course, combeming
rrurtiphe-C el e el ey gnd
N EsepuTenl oFTErnEw with
member of the instiute, covers ships
and trades, the business and the
[ﬂ.‘l’f‘ﬁ'l. by l'l{|,q1|l'|5_ it agrncy
ke correr and tankoer docuTerEy
irer agency cotamertalion
churtenng, ports and cargoes, and
ship managorrs s ofsradicr

Liaurrang rew O0Urses @ one Fang,
Crerverimg them o the staderr who
need therm i another, bn o bid 1o make
braning rigee aciessible and cosi
effective, Lindarstanding Shipping
bt arret thee ford 105 Cowrie in 5o
reberred Lung aden conferencng
Funded in part by the Sulfoll
Technical and Ercerprise Cowncil, the
wicea toilerence ink enables
HLESRL el BS e e Pubnnals,

elirectly fram & tutor baved at the
IC5 offics in London, Using
soprushicaing softwars, the tubor &5 nol
iy wrialile oy sreen, b e o dhe
CAN ARD L T SCTeeT B an
overhaad prosector snd 8 blackboard
explaing Barbara Fleichar

T course, whch wias indually
ket i Moresmiber Wil year, o
being assessed for a5 suitability for
use it gihed countries and in
canjunchon with othed |CS courses
“This i a wery good wiry of
IESRERRInG wihiat will be & lory
method of delrvery in the future
Through the use of video
1'.'|'.'I-|'|r1!~ll'.'r'h.'.|ng_ L LT mn:-ﬁm,ﬂ
demand for the debvery of shappang
eduCation overiass n i cos-
effecisee wity,” =iy John Barchay,
education contultant io Tutbrship

Tutorship also helps Prepare
Raheériby for thew qualfyng
Enaminatons for ml_lrhtln:ﬂh-]: af

the LS. In 2000 34ons, 45 marry &8
1.500 students entered these
cnamratons. Reflecting the
widerung reputsion of the 5
quitificlions, thewe eadmt wars .8
wn aver BO differsm cantres aroundd
the world, "I am particularly plessed
that more and more ceriTes are
baernyg rrache v labie ot wihech
Camfckates cany Wt the enmrmaraon,
sayd Baibara Fletehar “Thes 4, ol
course, making the examinatons
mpte accessible and emphasies the
pond that the Irmltute i3 4 truly
warichnche of ganaalion with an
influence strefching o arsas thoupiv
wirtually sut of rach only & few yoars
Ao, the addh

Mg with its own courses, the ICS
o collaborates closely with &
number of leading names in the
Hn:fnﬁ_g warkd i 1he traming ol Eripir
Py recruis. For enarvple. o 1950 phe
ICS trarewed moes than 800 stucleniy
or behalf of PED Nedlioyd. The
STppengE COMmmunity also pets
ittt Witk The brtALte's Coures
il EnrTeE G I:r't-;qgl'f £ e
Breimg coremiorses. Heid i Lorckon
each e, he radt sutunnding
shuchents i a variety of deciplines

i erer prae droem the s of
Besperaw vk,

E A Gibson and The Baitc Excharge
Ir recEgnite & e achsevemnniy

Henwevey, il i nol ey trasming and
eduC s thal P Irrdduds hus

Bl ot vl Aot for B abo plis 3
kry rote i ghving s members  voeos
al a naticnal and imemations el
Tockey, it hurs over 3,500 membery,
fnly i Ll of whom are oweruess

These memibers enpoy local support
from the 55 through its netwark of
branches reschg an (ar 25 Acisralla,
Merw Degiand, flenedan Bogeh
Coburrba, Calcutti, Cyprun, Cermany
Hang Kong, reland, Chenna
Murmibai, Pakistan, Singapone,

2 Lnikca aned the Linil=d Avab
E=wates, siong with ten branches n
e U, Blarbars Fletcher - s 5T
Hal “spparting our memben ona
lozal basst i am importam pai ol the
servce we prowde Mot only can we
brng et togethey thn wary, we
£ a0 provdice e wath & ol o
help achieve change,”

Wigh & haghly sctive and influsnil
ey conmimistioe nd e ation
iConanid, the insbiute™s ety 1 brng
Ecgether the shippang commuty and
the povemmaart to helkp raie the
profile and importance of the shippang
inghustry i one of i kess fedagnied
roRE  Thee brver corramalies b
evarmiple, fas been busy campaigning
regarding congestion B certain LIK
ports, e Cobs imvohved with Lishng k-
Py scarwer 10 deieg? degal
Femgranty, ind the uwse of &4-tonne
kormies 1o deliver cargo directy 1o
seaparts a5 well & railhead

N alsorworio clessly wath the
Federaton of Mo sl Asocorn of
Shap Brokary and Agenty (FOMASEA)
ini the standardisation and updating of
cocumentary terms and condiions
e in oo ol Il‘Ef:l.l'dI'linmn
of the LK Marbree Forum amed B
promobmg high standends and best
practice, Among the topics dneadly
tackiod by the Forum s the
emarnryrental emgact of the dripodl
of geirggy and o Wrucires i The
Florth Sea

Thae .S will comtinue to be
wyrimyrnipus with the prossson ol
hegh-Quaality tasreng and educaton
0 shupping. Barbard Flatcher aiso
firmiby believes that throwgh i links
willy BIRCD, ISACH, the Chamiser af
Shippeng, the Parkamentary
Maritsme Grousp, UNCTAD,
FOMASEA and others. the Institute
will conmtinue lo ghoe s membery
the oppbriunty o put forsard thair
own comtidered opiupng A the
LS Wt Aladen A Eroup
wpeakhang with one woste will have

i groator impact and nfluence

thun indhaduals spaaking ssparately,
Feen i I:l'l-l_'!‘l' are Layng the

[ I!PHr-l.;'

Jur thanks 1o Basbara FRetcher
Uirecior of the InstiEune of
Chartered Shiphrober, who s doe
o rptire i Deecemibser 2001
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an increasingly common way to resolve disputes

There has been a considerable rise In the
number of shipping disputes referred to
mediation in the [ast fow years. Mediation is a
form of assisted negotiation and involves the
appointment by the parties of a mutually
.!I:I.'I.'F".!l.lli' peErson o attempl to assist them to
reach a setilement. The role of a mediator I not
to pass judgement on the parties. If the parties
do not reach their own settlement than |'.|_}1_|"1i||!'1-
is enforced upon them. The proceedings are

private and confidential throughout

IF L By 1 s fhrgasd

i Lhis form ol ._'i.-_ru o resalution has besn

tie resutt of the Wooll Reforms. Thesa raforrms have fundamentally
hanged English cosert procedures and have aimed o reduce the
costs-and dedays involved n traditiona
trigation. The trend fowasds the use ol
mediatnnn 15 nol, howadwer, il & Loadon
Bated pheEfametion. R the lasd vear the
Lhah had also been Invabeed in mediations

i kb LISA and Australia

The mediations invalving ITIC's Members
R InCiuded both Clarms AFAINSE [he
armbar, typically Mismbérs alleped i
have been neglepent, angd cases whers tha
IvlempeT s Dnngmg the clam. Lask year a
IFRE Comimission dispule Detween a
shupbrokad and a shipwvard was resobeed
by mediation. The procoss wak guickss
and cheapet than liigation. st a5
impertant was the reductzon in il fecking
that 15 inewitably caused by a codan
hearing Professional relationships are much moee likely (o seevive
A settlement reached throaph mediation than a salelson ardened

by a pudge

Madialon is usually an option considered atier proceedings have
been usued, The majority of mediations are, if not court sedered i
gast posiirvely encouraged by judges. it s increasingly Eely fhat

Mambers with Clasms will become involeed in madiation

.I'-\.JII: ORALIG 55 5M 0T '-_.r""l_l PrOCAst AN Ac |||'_:III:,::.\. FR# migrsd

procecures may vany but the tallswing 5 4 ganaral puide ta how

mediabion, espeCially m London, 15 condug

Ahou g it 15 mioemal, mediabion docs fake & considerable amaint of
prepasation, B the mediation & successhul then the costsvwall be much
The pr oeedure is also

155, by s the s echings gone o tna

much quickes than formal court proceedings

The mediation procecs will star with the partieg and theale fRocsn

MBS0 anianng iNLo- 3 Writlen madiatior agradmp W Thig

conims that the proceedings are confdential andg that amdhing

CxCItanged canng be used in later proceedi 1S IFERE Meeoias o

does nol result ina setifement. The mediator's fees will Be agresd

Thesa are shared equally betwean thi PATTIES

There are no fommal pleadings but before the mediatien Lselfl each
S0 Wl prepare. A case summary 1o be gven bo tne mediator and
the opponeints, These are exchanged at an agreed time peiorto the
maaiahion. Daually & couple of dayvs s considered ssffictent. Tha
SLUMMEny S oul the Basis of the partics claim or gelence, Tha
|-.|-| B4 EAl O v .'E:Il-l' '.".|=..! i,.. ||'|._l-.‘".\, areE gt Eha cantrp _,! [
cispata. These wall be sent to the mediator in advance

Ci the day af the mediation the mediator will nooma Iy chipose 1o

meed e partiEs 10 .,'I.-l'l:rII ThHad wil]l gy 10 miedigio the

dEportunily 1o outlinge His ar her fole and  stress that the mediatar is

{ athing a% & judge or arbitraton There are bwo ol
poinds: The medintor may pervately offor
ppiniens o a pany but this = smply 1o kedp
thiem To consder whether the paint in <sua

o | Y |'.|I||II.:! B I 15 riol @ GueEstvon of
‘

15k ".l:.u

FY DRSS ntormation to the ather ATy

ades. in addition the mediator wi

authonsed (o oo %0, The partes can deouss

thair case and possible waaknesses with

Ehe missdiakar in Comgtete conhgence

Thae peartset peernially commence the
rsgchtion by making an openng st@omant
Thes 5 informal and & & often wsaful to ask
oo of the Members’ own senior staff fo
make the salement 45 opposed 1o hnving i

delivered by a lawher. The iméahement of

PO ST 1S mesnr Em] . e ol e s

leatures aof meadiateon o the necd lor the

parties tohave someone prosant wilh the necessary authority 1o
Lettle Ui makber. This does ol rmean thai they Rave Lo haye
unhimeted autnonty, but ssmply thal someons must have Sonigaly
sulficent to negotials and dgres a setilomont

N mosh medabions ing parfes will hen separale and [he medialos
will dscuss the case independenth with each side in turn and move

oetwean them, Thae parties wre located in saparie rooms Bl

wWiserE appropradte, the medistor will alten bring them togoeiher i

GUSCLISS Warseus i550es

Meither p arty s obliped o setibe af mediation and can withdraw
fromm the process af amy fme, Many lawyers nepgort that one of the
red bEnelis ol inadlation &, although sattlemant is not agreed af
the madiation isell, the fact that the parties have addressed the
tasueEs invithved in the ditpute means that sattlement become

maeCh more likely m the davs and weekes Follow g4 mediation

It il ol b possible 1osetile sveny dispule by mediation, but the
grreneith ba g Tarm af disoite retalution wall ernakde mafy Mambers

1o reddhvie ispules in 3 cheapar 2no fess confronfabionl manner



At ITIC's Forum 2000 the talk was of how
“"dotcoms” would be replacing the marine
intermediary. Almost twelve months
later the situation has changed
considerably.

Nigh

e-xpectations
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developments

@ www.itic-insure.com

ITIC launched its website at www.itic-insure.com in June 1999, We are pleased that the site has

been of use to many Members and potential Members seeking information and have continued to
develop it. The site now gives Members easy 24-hour access to the considerable loss prevention
advice drawn from the Club publications, the Claims Review and The Intermediary, and provides

information on the Club, its cover, and the staff of ITIM.

Thie sae has recently boen re-designed 1o mprove 3cCess 1o the
growing content. Among the changes 1a ihe home page at itic
insufe com ks i "News and Discussions” section, whane [THC
press releases cart be read, 1 is alse planned for the " News and
Ciacussions” secton to contain the Club’s discusssans board
which will provide Members with an on-line forumio exchange
|!'.|:|:|r1'r'.ar||;'|l"| il RPN TS

Tha rmealn sité gt fic-Insure. com 1% o r:ml1|'.||e‘.-'f|q':'.l'.1|.ll.1 by two
“microsies which can be accessed irom wwiwibic=Indung, Cam
through the “ITIC Members” Area”, and TITIC Conference
Wiebsite™ buttans

The Conference websde provides access io the speaker notes
from the Fonem 2000 Conlerence. These papors, 35 can be
seen from the conlerance review appesnng in this issus of "The
intermediary”, provide 8 uniguee resource of valuable advece and
information on & wids ringe of industry topscs. The site will also
contain information on future conferences

The “ITH: Members' Arnea”™ now contdins & publications section
with articles from previous editions of "The Intermediary” and
Claims Feviees 55 woll as on-line acoess to the Clulb Hules, We
have removed the !:lg!,!,'.'..-;:\-n::' for thiy area 1o ensure that a2l [TIC
Members' emplovees have access, and wauld strongly
recommend that members of staff be encouraged o read these
publicatons, which provide imparant practecal adwce on

avoiding claims

19

The “ITIC Members' Area® will also contiin an ares specifically
designed for those Members who have Rule 10, lepal
pxpenses pnd debt collection cover. There will be links within
the facility 1o antickés on debt collection, Mambers who have
Rule 10 insurance will also be abie to notify us of a debl
on-line. Memberswill be able to emall aleciranic documents
which suppart their claim directly (S their Aecount executne
Wil The wabsee,

Minst companios, whather
ITIC does not provide a credit reference senvice but as a Club MANAE OF NAN-marine: heve
we have extensive records of compandes ard ships that haswe some form of Busiress
been inwalved inclaims from Membeérs for outstanding interruption ihsurance and
disbursemants or commissions. \We have aways advised i sy wins loss of

Mambers that befora dealing with a new principal it [£waorth
chacking with the Club o see f we have infordation thal maly

CoTumisgion & 3 srmalir yee
of insurince ¥ abrokar has

be relevant, The panned development 1o the website will make negolated 1 period

this easier. A password protected facility will enable Members chanorparty the smount of
jo chieck, under a ship or company nama, whether the Club has Lommlision lost aising out of
any record of matters imvolving that shig or corperalion Tha ihie tobl lods of & ship in the
fact that ITIC has a record I8 not, in iBell to b freated as ralsng eatly duyw of sl a charter
concerns, whether financial or otserndyse. A “postvg Sednch cist bo very whstantial

resufl will However indcata that the Membar may find a Usntess wou kave purchasad

discussion with their [TIC Account Executive of interest | boss of commissaon insurance,

! bt i money wasted. ITIC
| offess insurance n ane of

Ig'numrnu

All Members who have Rula 10 insurdnce will be provices with
dertails of inEr wser name and passwand snortly I the
meantime, we would imdte you 1o visit the Club's site

intermediary

a  Lossof commiessdn
dolaly a5 A result of todsl
af coniimenve total ki

olaship and;

b Lossof commisson due
to Ay maring pel
tinclicing total foss)
angird breakdown,
sirike, ¢ war risk
affeciing ship arcarga.

Loty of commissian intrahoe
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The Club offers cover to ship brokers and ship managers against loss
of their commission or management fee as a result of a marine peril.
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1t was always a fundamental assumption that only one set of bills of
lading for each cargo should be in circulation. However, this pre-dates
the advent of Non-Vessal Owning Carriers (NVOC's). Ship agents in the
liner trades often have to deal with carge for which there are two sets
of bills of lading. The ocean carrior will issue one set of bills of lading
which sets out his obligations. The merchant will not, however, see the
carrier’s bill as he will receive a bill of lading showing the NVOC as
carrier and to the merchant this will be the only bill of lading.
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wrongful arrest

The Club is often asked about the threat of a Before the Club arranges for action to be taken,

counter-action against the Member for wrongful the Managers will ask the Member concerned
arrest. In most countries, including the United to confirm that the debt is truly outstanding
States and England, a ship can be arrested with little and that they know of no counter-claim or
possibility of incurring liability for wrongful arrest ather reason why it should not be paid. The
(even if the action ultimately fails), unless the arrest arrest, when obtained, is of course in the name
was maliclous, This in effect meansthat the arrest of the Member and not the Club
was made withou! the claimant having a reasonable

pelief that his claim was being properly brought

Against the background of shortage of
suitably qualified crew, it is increasingly
difficult for ship and crew managers to locate
crew who have the necessary certificates to
both confirm their competency, and to satisfy
flag state requirements.
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debt collection
money well spen

ITIC has recovered US550 million on behalf of its Members who
have debt collection insurance. ITIC offers its Members, under
Rule 10, an optional cover to assist with the recovery of
outstanding debts, commissions, brokerages and disbursements.

This cover pays for any legal costs incurred in the recovery of
the debt, rather than the debt itself,
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The Club will also provide you with information on
owners or charterers who have not paid their debts
to other Members - invaluable to a ship agent when
deciding whether or not to accept an agency
appointment, and on what terms. As reported
elsewhere in this issue, we are also hoping to be able
to provide this information to you electronically,
through the Club's website.

Tact is vital in order to preserve commercial
relationships and a polite reminder about payment
can be all that is necessary. If this fails, upon your
instruction, ITIC's team of specialists in ship and asset
arrest will use whatever legal means are necessary

Lo try to recover the manies owed. You will find

e

*‘

various articles in this issue concerning ship arrest
which will give you some insight to the action which
may be required.

The sum in dispute must exceed US$3,500 for the
cover to respond, although limited assistance can be
provided for sums below this amount,

How much does it cost? This depends on many
factors, such as the size of your company and

activities. However the money recovered from one
outstanding disbursement or commission is often more
than the additional premium you pay for Rule 10 and
the insurance can therefore be said to pay for itself.



The
Marshal
sometimes
gets it
wrong

A ship agent Member of ITIC was

recently appointed by the local

Admiralty Marshal to act for a ship

under arrast. Once the agent

obtained the disbursement

vouchers he tendered his account

for reimbursement, but was told

by the Marshal that he was too

late. The ship had been sold and

all the sale proceeds had been VeV a mrrmiorantc . '
distributed. What the Marshal AL LD LD LL. Al L. Lse Of | em a"
had failed to take account of was : . il : ! —
that his agent had priority over
other creditors and should have
been paid first. Furthermare, the Falin I I
agent was still entitled to be paid AT Max ot oo Thoies eyt masslon
h}" the Marshal, whether he had ang maor dif

funds or not. ITIC, with the i L B ——
i Buisiness partners

The prolierano

assistance of a local lawyer, "
I A T

managed to persuade the Marshal -

to pay his agent, The Marshal
then no doubt made a claim on
his prafessional liability insurer
{not ITICH).
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THE PROFEVEIONAL 18AURER

THE MADRAS CHAMBER OF COMMERCE & INDUSTRY

Ms JULIA MAVROPOULOS

3" NOVEMBER 2000 CHEMMNAI

Russi Cooper, Julla Mavropoulos and
Captain Suresh Amirapu

November's Macal Grand Prix saw
ITIC emer the high speed world of
mator spart &5 co-sponsors of
laading British tounng car 1eam,
GR Motorsport

Two ITIC liveried Ford Focus
racing cars were driven by Simon
Harrson and Rachard Meins, both
former UK champions. With a
strong entry of noarly forty
drivers from around the world,

a stunning performance saw
Simon Harrison come home third

29

Intermediary
News

Julia Mavropoulos, ITIC's claims director, was

invited by the Madras Chamber of Commerce:
and Industry, to give a talk entitled “Fraud as

it affects the Transport Intermediary” on 13th.
November 2000. The event was attended by
50 members of the shipping sector of the MCCl
and was sponsored by the Chennai Steamer
Agents’ Association, The Chennal Customs

The Millennium

Shipping Golf
Tournament

In Saptember 2000 ITIC
fielded a team of Antonio
and Mario Taragoni of
MNolarma Tankers, Enrico
Kellland of Hugo Trumpy
and Roger Lowis of ITIM at
the “The Millennlum
Shipping Golf Tournamant”®
gt Golf Club Villa Carolina
naar Ganoa In Italy.

Mare than 150 golfers from all
over the world toak part in a
special Year 2000 version of what
s rapidly becoming the most
popular galhng event on the
Shipping Industry sporting
calendar, If you can gatan
imvitation, take it, because the
venie, a beautiful country house
in the hills above Genoa, will live
long in the memory. Roger Lewis
of ITIM s pictured (above)
presenting 1T1C's Prize to Vittono
salmoni, winner of the
Professionals Category 1@
Trarsport Industry Professional not
Colfing Professionall ITIC would
lilee to thank the organisers
Massimo Canepa, Francesco
Siccardi and Trevar Minter for
hosting another successful event

Quality Assurance -
1ISO 9001 : 2000

Since its establishment in
1992 ITIC has been
recognising the value of
Quality Assurance by
awarding a “one-off”
premium reduction of
10% to all Members who

achieve an appropriate
ISO standard.

2001 has seen ws, &5 par of
Themat Mallar £ Ca,, pu ttifig b EHa
hard waork requined by Uewd's
Register Cluality Assurance to

standard. A wide range of ous
Wwork practices hava baen capiured
and entered in the releyvant
mmancidl, |0 some cases the
exurelse has highlighted the
wariations that have grown up owed
the viears #nd wheare appropriale

the bast vershan hai beaen adapted

150 9007 ; 2000 whichwas
infredikced at thaand of lastyear is
desfigned to ensure that companles

focus their management sysiems on

MELtNg the neady and servize
redulrements of customers

Following a comprehensive. and
succesihul dudit of our busineds by
LEQAIn fune the certficate was
presented by Davies Moorhause,
Llayd's Reglstar Chalrman to Tany
Py, Managing Diractor af ITIM,
ot Aupguist 23ed.




FORUM 2000

Innovative Thinking Is Crucial

At the beginming of October 2000, the
Club invited its Members to a two day
interactive forum at the Four Seasons
Hotel in London. Over 200 delegates
attended to discuss loples ranging

from dot.coms to debt recover ¥.
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subjects of interest for all. The second day was

1
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divided into four separate forums, specifically tailored ﬁ,!' 2 - =
A 4
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for ship agents, shipbrokers, ship managers and

Lo

transport professionals {including marine surveyors - '

and P& club correspondents). ! 4

-
On the social side, on the first evening there was a i , I =

cocktail party at the Roof Gardens in Kensington and

» Mirhual Chalos snd Peter Schaurmberptdailler

Forum 2000 concluded with a Celebration Dinner at T oe—— _—
H% T e
the Four Seasons Hotel. 0% Wurance Brahors aiel sibvers st the Hoof Gaspeny
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The text of all the speeches can be found at 2
wwwi itle-conference.com alnng with : '\ \" = fi"'., ‘_r
further photos
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